LAWS of MINNESOTA for 1996

CHAPTER 361—H.F.No. 1704

Anactrelating to commerce; making various technical and conforming changes related to lim-
ited liability companies; regulating investment securities; amending Minnesota Statutes 1994, sec-
tions 322B.105; 322B.115, subdivisions 2, 3, and 4; 322B.125, subdivision 1; 322B.135, subdivision
3; 322B.145; 322B.15, subdivisions 1, 3, and 4; 322B.155; 322B.175; 322B.20, subdivision 2;
322B,30, subdivision 3; 322B.313, subdivision 2; 322B.33, subdivisions 4 and 9; 322B.34, subdivi-
sions 1 and 3; 322B.346, subdivision 2; 322B.36, subdivisions 2 and 3; 322B.363, subdivision 1;
322B.373, subdivision 2; 322B.376; 322B.383, subdivision 1; 322B.386, subdivisions 4 and 7;
322B.40, subdivision 6; 322B.42, subdivisions 2 and 4; 322B.54, subdivision 1; 322B.,56, subdivi-
sion 1; 322B.60, subdivision 2; 322B.643, subdivision 3; 322B.646; 322B.653; 322B.666, subdivi-
sion 2; 322B.693, subdivision 1; 322B.699, subdivision 6; 322B.72, subdivisions 2 and 3; 322B.75,
subdivision 1; 322B.77, subdivision 1; 322B.803, subdivisions 1 and 2; 322B.813, subdivision 5;
322B.833, subdivisions 1, 2, and 4; 323.14, subdivision 4, Minnesota Statutes 1995 Supplement,
sections 322B.12, subdivision 1; 336.8-103; and 336.8-603.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1994, section 322B.103, is amended to read:
322B.105 ORGANIZERS,

the limited liability company.

Sec. 2. Minnesota Statutes 1994, section 322B.115, subdivision 2, is amended to
read:

Subd. 2. STATUTORY PROVISIONS THAT MAY BE MODIFIED ONLY IN
ARTICLES OF ORGANYZATION, The following provisions govern a limited liabjl-
ity company unless modified in the articles of organization or a member control agree-
ment under section 322B.37: -

(1) a limited liability company has general business purposes (section 322B.10);
(2) a limited liability company has certain powers (section 322B.20);

(3) the power to adopt, amend, or repeal the operating agreement is vested in the
board of governors (section 322B.603);

(4) alimited liability company must allow cumulative voting for governors (section
322B.63);

(5) the affirmative vote of a majority of governors present is required for an action of
the board of governors (section 322B.653);

. (6) a written action by the board of governors taken without a meeting must be
signed by all governors (section 322B.656);

(7) the board may accept contributions, make contribution agreements, and make
contribution allowance agreements (sections 322B.40, subdivision 1; 322B.42; and
322B.43);

(8) all membership interests are ordinary membership interests entitled to vote and
are of one class with no series (section 322B.40, subdivision 5, clauses (1) and (2));
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(9) all membership interests have equal rights and preferences in all matters not
otherwise provided for by the board of governors (section 322B.40, subdivision 5, clause

@

(10) the restatement of value of previous contributions is to be determined accord-
ing to a specified process (section 322B.41, subdivisions 3 and 4);

(11) a member has certain preemptive rights, unless otherwise provided by the
board of governors (section 322B.33);

(12) the affirmative vote of the owners of a majority of the voting power of the mem-
bership interests present and entitled to vote at a duly held meeting is required for an ac-
tion of the members, except where this chapter requires the affirmative vote of a majority
of the voting power of all membership interests entitled to vote (section 322B.35, subdi-
vision 1);

(13) the voting power of each membership interest is in proportion to the value re-
flected in the required records of the contributions of the members (section 322B.356);

(14) members share in distributions in proportion to the value reflected in the re-
quired records of the contributions of members (section 322B.50);

(15) members share profits and losses in proportion to the value reflected in the re-
quired records of the contributions of members (section 322B.326);

(16) a written action by the members taken without a meeting must be signed by all
members (section 322B.35);

(17) members have no right to receive distributions in kind and the limited liability
company has only limited rights to make distributions in kind (section 322B.52);

(18) a member is not subject to expulsion (section 322B.306, subdivision 2);

(19) unanimous consent is required for the transfer of governance rights to a person
not already a member (section 322B.313, subdivision 2); and

(20) unanimous consent is required to avoid dissolution (section 322B.80, subdivi-
sion 1, clause (5)(B)).

Sec. 3. Minnesota Statutes 1994, section 322B.115, subdivision 3, is amended to
read:

Subd. 3. STATUTORY PROVISIONS THAT MAY BE MODIFIED EITHER
IN ARTICLES OF ORGANIZATION OR IN THE OPERATING AGREEMENT.
The following provisions govern a limited liability company unless modified either inthe
articles of organization, a member control agreement under section 322B.37 or in the op-
erating agreement:

(1) governors serve for an indefinite term that expires at the next regular meeting of
members (section 322B.616);

(2) the compensation of governors is fixed by the board of governors (section
322B.623);

(3) a certain method must be used for removal of governors (section 322B.636);
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(4) a certain method must be used for filling board of governor vacancies (section
322B.64);

(5) if the board of governors fails to select a place for a board meeting, it must be held
at the principal executive office (section 322B.643, subdivision 1);

(6) a governor may call a board of governors meeting; and the notice of the a board of
governors meeting need not state the purpose of the meeting (section 322B.643, subdivi-
sion 3);

(7) a majority of the board of governors is a quorum for a board meeting (section
322B.65);

(8) a committee consists of one or more persons, who need not be governors, ap-
pointed by affirmative vote of a majority of the governors present (section 322B.66, sub-
division 2);

(9) the board may establish a special litigation committee (section 322B.66);

(10) the chief manager and treasurer have specified duties, until the board of gover-
nors determines otherwise (section 322B.673);

(11) managers may delegate some or all of their duties and powers, if not prohibited
by the board of governors from doing so (section 322B.689);

(12) regular meetings of members need not be beld, unless demanded by a member
under certain conditions (section 322B.333);

(13) in all instances where a specific minimum notice period has not otherwise been
fixed by law, not less than ten days’ notice is required for a meeting of members (section
322B.34, subdivision 2);

(14) for a quorum at a members’ meeting there is required a majority of the voting
power of the membership interests entitled to vote at the meeting (section 322B.353);

(15) the board of governors may fix a date up to 60 days before the date of a mem-
bers’ meeting as the date for the determination of the members entitled to notice of and
entitled to vote at the meeting (section 322B.356, subdivision 1);

(16) indemnification of certain persons is required (section 322B.699);

(17) the board of governors may authorize, and the limited liability company may
make, distributions not prohibited, limited, or restricted by an agreement (section
322B.54, subdivision 1); and

(18) members have no right to interim distributions except as provided through the
operating agreement or an act of the board of governors (section 322B.51).

Sec. 4. Minnesota Statutes 1994, section 322B.115, subdivision 4, is amended to
read:

Subd. 4. OPTIONAL PROVISIONS AND SPECIFXC SUBJECTS. The follow-
ing provisions relating to the management of the business or the regulation of the affairs
of a limited liability company may be included either in the articles of organization, a
member control agreement under section 322B.37 or, except for naming persons to serve
as the first board of governors, fixing a greater than majority governor or member vote,
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establishing the rights and priorities for distributions and the rights to share in profits and
losses, or giving or prescribing the manner of giving voting rights to persons other than
members otherwise than pursuant to the articles of organization, or eliminating or limit-
ing a governor’s personal liability, in the operating agreement:

(1) the persons to serve as the first board of governors may be named in the articles
of organization (section 322B.606, subdivision 1);

(2) a manner for increasing or decreasing the number of governors may be provided
(section 322B.61);

(3) additional qualifications for governors may be imposed (section 322B.613);
(4) governors may be classified (section 322B.626);

(5) the day or date, time, and place of board of governors meetings may be fixed
(section 322B.643, subdivision 1);

(6) absent governors may be permitted to give written consent or opposition to a pro-
posal (section 322B.646);

(7) alarger than majority vote may be required for board of governor action (section
322B.653);

(8) authority to sign and deliver certain documents may be delegated to a manager or
agent of the limited liability company other than the chief manager (section 322B.673,
subdivision 2);

(9) additional managers may be designated (section 322B.676);

(10) additional powers, rights, duties, and responsibilities may be given to managers
(section 322B-679 322B.676);

(11) a method for filling vacant offices may be specified (section 322B.686, subdi-
vision 3);

(12) the day or date, time, and place of regular member meetings may be fixed (sec-
tion 322B.333, subdivision 3);

(13) certain persons may be authorized to call special meetings of members (section
322B.336, subdivision 1);

(14) notices of member meetings may be required to contain certain information
(section 322B.34, subdivision 3);

(15) a larger than majority vote may be required for member action (section
322B.346),

(16) voting rights may be granted in or pursuant to the articles of organization to
persons who are not members (section 322B.356, subdivision 3);

(17) limited liability company actions giving rise to dissenter rights may be desig-
nated (section 322B.386, subdivision 1, paragraph (e)); and

(18) a governor’s personal liability to the limited liability company or its members

for monetary damages for breach of fiduciary duty as a governor may be eliminated or
limited in the articles (section 322B.663, subdivision 4).

New language is indicated by underline, deletions by strikeout:




327 LAWS of MINNESOTA for 1996 Ch. 361

Sec. 5. Minnesota Statutes 1995 Supplement, section 322B.12, subdivision 1, is
amended to read:

Subdivision 1. REQUIREMENTS AND PROHIBITIONS. The limited liability
company name must:

(1) be in the English language or in any other language expressed in English letters
or characters;

(2) contain the words “limited liability company,” or must contain the abbreviation
“LLC” or, in the case of an organization formed pursuant to section 319A.03, must meet
the requirements of section 319A.07 applicable to a limited liability company;

(3) not contain the word corporation or incorporated and must not contain the ab-
breviation of either or both of these words;

(4) not contain a word or phrase that indicates or implies that it is organized for a
purpose other than a legal business purpose; and

(5) be distinguishable upon the records in the office of the secretary of state from the
name of a each domestic limited liability company, limited liability partnership, corpora-
tion, or and limited partnership, whether profit or nonprofit, or a and each foreign limited
liability company, limited liability partnership, corporation, ex and limited partnership
authorized or registered to do business in this state, whether profit or nonprofit, ez a and

each name the right to which is, at the time of organization, reserved et as provided for in
sections 302A.117, 317A.117, 322A.03, 322B.125, or 333.001 to 333.54, unless there is
filed with the articles of organization one of the following:

(i) the written consent of the domestic limited liability company, limited liability
partnership, corporation, or limited partnership or the foreign limited liability company,
limited liability partnership, corporation, or limited partnership authorized or registered
to do business in this state or the holder of a reserved name or a name filed by or registered
with the secretary of state under sections 333.001 to 333.54 having a name that is not dis-
tinguishable;

(ii) a certified copy of a final decree of a court in this state establishing the prior right
of the applicant to the use of the name in this state; or

(iif) the applicant’s affidavit that the limited liability company, corporation, or lim-
ited partnership with the name that is not distinguishable has been organized, incorpo-
rated, or on file in this state for at least three years prior to the affidavit, if it is a domestic
limited liability company, corporation, or limited partnership, or has been authorized or
registered to do business in this state for at least three years prior to the affidavit, if itisa
foreign limited liability company, corporation, or limited partnership, or that the holder
of a name filed or registered with the secretary of state under sections 333.001 to 333.54
filed or registered that name at least three years prior to the affidavit, and that the limited
liability company, corporation, or limited partnership or holder has not during the three—
year period filed any document with the secretary of state; that the applicant has mailed
written notice to the limited liability company, corporation, or limited partnership or the
holder of a name filed or registered with the secretary of state under sections 333.001 to
333.54 by certified mail, return receipt requested, properly addressed to the registered
office of the limited liability company or corporation or in care of the agent of the limited
partnership, or the address of the holder of a name filed or registered with the secretary of
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state under sections 333.001 to 333.54, shown in the records of the secretary of state, stat-
ing that the applicant intends to use a name that is not distinguishable and the notice has
been returned to the applicant as undeliverable to the addressee limited liability compa-
ny, corporation, or limited partnership or holder of a name filed or registered with the sec-
retary of state under sections 333.001 to 333.54; that the applicant, after diligent inquiry,
has been unable to find any telephone listing for the limited liability company, corpora-
tion, or limited partnership with the name that is not distinguishable in the county in
which is located the registered office of the limited liability company ex, corporation, or
limited partnership shown in the records of the secretary of state or has been unable to
find any telephone listing for the holder of a name filed or registered with the secretary of
state under sections 333.001 to 333.54 in the county in which is located the address of the
holder shown in the records of the secretary of state; and that the applicant has no knowl-
edge that the limited liability company, corporation, or limited partnership or holder of a
name filed or registered with the secretary of state under sections 333.001 to 333.54 is
currently engaged in business in this state.

Sec. 6. Minnesota Statutes 1994, section 322B.125, subdivision 1, is amended to
read:

Subdivision 1. WHO MAY RESERVE. The exclusive right to the use of a limited
liability company name otherwise permitted by section 322B.12 may be reserved by:

(1) a person doing business in this state under that name;
(2) a person intending to organize under this chapter;
(3) a domestic limited liability company intending to change its name;

(4) a foreign limited liability company intending to make application for a certifi-
cate of authority to transact business in this state;

(5) a foreign limited liability company authorized to transact business in this state
and intending to change its name;

(6) a person intending to organize a foreign limited liability company and intending
to have the foreign limited liability company make application for a certificate of author-
ity to transact business in this state; or

(7) a foreign limited liability company doing business under that name or a name
deceptively similaz to not distinguishable from that name in one or more states other than
this state and not described in clause (4), (3), or (6).

Sec. 7. Minnesota Statutes 1994, section 322B.135, subdivision 3, is amended to
read:

Subd. 3. CHANGE OF BUSINESS ADDRESS OR NAME OF AGENT. If the
business address or name of a registered agent changes, the agent shall change the ad-
dress of the registered office or the name of the registered agent, as the case may be, of
each limited liability company represented by that agent by filing with the secretary of
state a statement as required in subdivision 1, except that it need be signed only by the
registered agent, need not be responsive to clause £3) ez (6), and must state that a copy of
the statement has been mailed to each of those limited liability companies or to the legal
representative of each of those limited liability companies.
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